Introduction
Currently, almost every activity undertaken by a man has an impact on the environment, which applies particularly to the investment and construction processes. This is the reason why the measures and methods which are preventive and precautionary in nature, and which are aimed at managing the investment activity of a man in order to prevent the occurrence of the negative impact on the environment as soon as possible, are especially significant for the environmental protection law 1 . The instrument which is employed to execute the aforementioned tasks is the environmental impact assessment of projects, which is currently perceived as one of the basic means of preventive environmental policy 2 . The literature mentions that the core of such a proceeding is to make an assessment as to how the planned project will impact the environment 3 , and, as a result, to "optimize the process of making the decision permitting the execution of a particular project" 4 . It should be emphasized that the discussed mechanism is a subject to regulation in accordance with the European Union law, which is connected with the obligation of the Polish legislator to ensure the full implementation of that regulation in the national legal system. The experience shows that the need to ensure the compliance of the national law with the requirements of the European Union law can frequently give a rise to significant difficulties. In this article the author conducts an assessment of the course of the implementation of the EU Directives regulating the proceeding concerning the environmental impact assessment in the Polish legal system by indicating the issues and challenges connected with ensuring their proper implementation. The problem is particularly valid, especially in the light of recent changes in the EU regulations which concern this proceeding.
The provisions of the European Union law in the scope of the environmental impact assessment of projects
Firstly, it should be noted that the need to regulate the proceeding concerning the environmental impact assessment of projects at the level of the European Union law was acknowledged relatively early, since it was considered 2 M. Pchałek, M. Behnke, Postępowanie w sprawie oceny oddziaływania na środowisko w prawie polskim i UE, Warszawa 2009, p. 3. 3 B. Rakoczy, Ustawa o udostępnianiu informacji o środowisku i jego ochronie, udziale społeczeństwa w ochronie środowiska oraz o ocenach oddziaływania na środowisko. Komentarz, Warszawa 2010, p. 163. 4 B. Winiszewska, J.A. Farr, J. Jendrośka, Postępowanie w sprawie oceny oddziaływania na środowisko planowanych przedsięwzięć, Warszawa 2002, p. 12. in programs regarding environmental activities from 1973 5 , 1977 6 and 1983 7 . All three programs indicated that an optimal environmental protection policy consisted in preventing pollution and damage to the environment rather than combating their outcome afterwards. Considering the above, the Directive 85/337/EEC on the assessment of the effects of certain public and private projects on the environment 8 was adopted and it established detailed principles for the assessment of the impact on the environment resulting from some public and private projects, in order to coordinate procedures concerning issuing permits for those projects 9 . Over the years the changes in the approach of the European Union to issues connected with the environmental protection caused the Directive to be a subject to numerous major amendments. In 1997 the Directive 85/337/EEC was amended by the Directive 97/11/EC 10 . It should be noted that the alteration introduced by the aforementioned Directive is considered to be the most significant of all the previous amendments 11 . The objective of the alteration was, for instance, putting the incomplete regulation concerning the application of provisions concerning conducting a proceeding regarding the environmental impact assessment in order by 5 Declaration of the Council of the European Communities and of the representatives of the Governments of the Member States meeting in the Council on the programme of action of the European Communities on the environment, C 112, p. 1. 6 Declaration of the Council of the European Communities and of the representatives of the Governments of the Member States meeting in the Council on the continuation of the implementation of a European Community policy and action programme on the Environment, C 139, p. 1.
7 Declaration of the Council of the European Communities and of the representatives of the Governments of the Member States meeting in the on the continuation and implementation of a European Community policy and action programme on the Environment (1982 Environment ( -1987 It should be emphasized that the aforementioned Convention plays an important role from the perspective of the environmental impact assessment of projects. This is because it regulates the issue of the participation of the public in decision making processes connected with the environment by determining the standards for the participation of the public in the decision making processes concerning particular types of activity. Thus, it aims to ensure the transparency of the decision making, and its objective is to strengthen the support of the society for decisions concerning the environment, such as permits for the execution of particular projects, which may have an impact on the environment.
Another OJ L 140, 5.6.2009, p. 114-135 the creation of a legal framework for processes connected with carbon storage 16 . As a result of the changes mentioned above, to which the Directive 85/337/EEC was subjected, it became necessary to unify it in order to retain its transparency and the comprehensibility of its contents. Another aim of the amendments was to simplify the form of the Directive by making it more understandable from the legal point of view, which was meant to facilitate the process of its implementation. Due to that the Directive 85/337/EEC, together with the three aforementioned European Union laws amending it, was unified with the Directive 2011/92/EU 17 . It is worth noting that regardless of the indicated amendment of the Directive, the European Commission did not cease activities aimed at adjusting those regulations to the current conditions. In July 2009 a report of the European Commission regarding the application and the effectiveness of the Directive 85/337/EEC was published 18 . In the report the European Commission indicated the beneficial factors of the Directive while emphasizing the main issues which required improving, and in relevant cases appropriate recommendations and ways to improve those regulations were set forth. It is important that the European Commission emphasized that the development of the environmental impact assessments was a continuous process. Hence, the adjustment of the Directive to the EU and international political and legal conditions must be ensured . The amendment was meant to ensure better protection of the environment, more efficient management of resources, and the support of sustainable growth in the European Union. Due to that, a range of important amendments has been introduced as a part of procedures connected with the execution of the environmental impact assessments of projects. The most important of those modifications include, for instance, defining the term "environmental impact assessment" (making the definition of individual stages of the proceeding more precise), introducing new requirements concerning the report on the environmental impact assessment (the need for the proceeding to be conducted by accredited experts) or extending the stage of public consultation (increasing the significance of the community's involvement in the proceeding).
Member States must implement new EU regulations by 16 May 2017 at the latest, i.e. within three years from the day the Directive 2014/52/EU came into force. The need to implement those regulations is connected with 20 Source: <http://ec.europa.eu/environment/eia/conference_25years.htm> (14.11.2014) . 21 Proposal for a Directive of the European Parliament and of the Council amending Directive 2011/92/EU on the assessment of the effects of certain public and private projects on the environment. COM (2012) OJ L 124, 25.4.2014, p. 1-18. important obligations on the part of Member States, which requires a more detailed presentation.
The significance and nature of the implementation in the European Union law
Due to the fact that a proceeding on the environmental impact assessment of projects is a subject to the regulations of the Directives, it is crucial to discuss the matters related to the process of implementation of those European Union laws in greater detail. First, it should be emphasized that, pursuant to article 288 of the Treaty on the Functioning of the European Union 24 "A Directive shall be binding, as to the result to be achieved, upon each Member State to which it is addressed, but shall leave to the national authorities the choice of form and methods". According to this provision, a Directive is binding as to the result, while Member States are free in the scope of the selection of forms and methods for the introduction of a Directive to the domestic legal system 25 . The implementation is the process which consists in achieving the result indicated by the Directive, and which Member States are obliged to achieve. This is a complex mechanism which involves the transposition, which is also called the transfer, due to the process of transferring the EU norms to national legal systems and their application, as well as the employment of the EU legal norms 26 . Thus, the implementation of the European Union law consists of three elements, each of which is a subject to the EU's control, and is connected with the country being responsible for it and, in the case of any irregularities, there is also the possibility of imposing penalties 27 . It should be noted that sometimes the terms -implementation and transposition -are used interchangeably in the literature 28 . At the same 24 Treaty on the Functioning of the European Union, OJ C 326, 26.10.2012, p. 47-390. 25 , it is not binding at a lower degree than other derived laws, and the objective which is to be achieved is frequently stated in a very precise and detailed manner 30 .
It is important that the implementation of Directives cannot be merely conducted in any random way, since it must comply with the principles which are set forth by the Court of Justice in its extensive case law. This is particularly vital in order to ensure the effectiveness of the European Union law, as without a proper implementation the EU law could not be efficiently employed and followed 31 . Due to the aforementioned, it is suggested that the implementation of the European Union law is a subject to the efficiency principle, which means that the planned result must be properly achieved in order to create appropriate conditions for the efficient application and observance of the European Union legal norms 32 . Also, it should be noted that the implementation of Directives is a subject to the principle of equivalence, which means that Member States must use such local methods and measures which enable the execution of Directives' contents and the observance of their provisions 33 . The Court of Justice has spoken about the obligation to implement Directives on numerous occasions. In the judicial decision dated on 10 April 1984, case file C-14/83, von Colson and Kamann vs Land NordrheinWestfalen 34 , the court indicated that Member States were obliged to take all necessary steps to ensure that a Directive was fully efficient and compliant with the objective at which it aimed. The Court of Justice has supplemented those remarks in another judicial decision 35 by indicating that the provisions of a Directive must be implemented in such a way as to give them an unquestionable binding force. Therefore, issuing standard circulars, for instance, cannot be perceived as taking proper steps regarding the implementation, because they could be altered by administrative bodies at any time 36 . Moreover, the very existence of the practice which is compliant with the provisions of a Directive also does not constitute a condition relieving the state from the obligation to transpose it to the state legal system, because such a practice can be altered at any time as well 37 . This suggests that the obligation to execute the transposition could only be fulfilled by issuing commonly binding laws, such as an act or an ordinance. The Court of Justice has also noted that the contents of norms transposing a Directive should be transparent and clear, particularly when the aim of a Directive is to ensure certain rights of individuals 38 . It is important that the implementation does not need to constitute a word-for-word repetition of the provisions of a Directive in a national law 39 . However, it is not permitted to adopt by the state only a partial regulation 40 . While discussing the process of implementing the European Union law from the perspective of the environmental impact assessments, the specific nature of the environmental law norms, which significantly influence the implementation process, should be kept in mind. The literature suggests that "the implementation of the law on the environmental protection is particularly problematic in every legal system" 41 . This is because specific features of such law must be considered, including the technical nature of legal norms in that scope 42 . Due to that fact, Member States have not only legal obligations imposed on them, which result from the provisions of Directives, but also a range of obligations which are material in nature and relate to monitoring the employment of the required standards, e.g. regarding the quality of water and air 43 . It should be emphasized, that in order to ensure the fulfillment of those requirements, material requirements should be analyzed not only from the point of view of methods, manners and forms of the implementation, but also their results.
The subsequent feature characteristic for the European Union law on the environmental protection, which should be considered and analyzed during the implementation, is the practically unlimited circle of persons to whom rights are granted 44 . This is connected with the fact that the provisions of a Directive protect the rights of all persons who may be exposed to the risks connected to it e.g. with the low quality of water or air, and, at the same time, they create an obligation on the part of specified entities who are responsible for causing pollution or degradation of the environment.
Pursuant to the aforementioned, in the case of a transposition of the European Union law on the environment it is particularly important for the contents of the norms transposing a Directive to be clear and transparent due to the fact that, in principle, the subject of a Directives on the environmental protection is ensuring particular rights of individuals 45 . The Court of Justice has pointed out that Directives setting standards of quality 46 grant specific rights of individuals and thus, those Directives, in particular, should be transposed to the national legal system through legally binding instruments.
The aforementioned remarks confirm that the implementation of the European Union law is a complex process which frequently causes important difficulties for Member States. This is particularly visible in the case of the regulations in the scope of the environmental law, which include provisions concerning the environmental impact assessment of projects. Moreover, the Polish legislator has also faced problems regarding the efficient implementation of those provisions on numerous occasions. 43 Ibidem. 44 Ibidem. 45 Case C-144/99 Commission v. Netherlands, ECR 2001, p. I-3541. 46 i.e. Council Directive 98/83/EC of 3 November 1998 on the quality of water intended for human consumption, OJ L 330, 5.12.1998, p. 32-54. 
Adjusting Polish law to the requirements of the European Union
While discussing the issue of implementing a proceeding regarding the environmental impact assessment of projects in the Polish legal system, Polish laws, which are meant to ensure the proper implementation of the EU Directives, should be indicated. They include the Act of 3 October 2008 on Access to Information on Environment and its Protection, Public Participation in Environmental Protection and on Environmental Impact Assessment
47
. As the title suggests, this act regulates the issues connected with the assessment of the impact which could result from the execution of particular projects, as well as the subject of instruments which aim is to guarantee the full objectiveness of the process, which also involves the access to the information on the status and the protection of the environment and the participation of the society in the process of the assessment 48 . The aforementioned act is not the only national law which transposes the EU Directives in the scope of the environmental impact assessment. While analyzing the issues connected with the implementation of procedures related to the environmental impact assessment a particularly great deal of attention should be devoted to the provisions of the Act on Access to Information, and the changes to which it was subjected in order to ensure a proper and full transposition of Directives. This is because the binding act has been subjected to numerous alterations since it was adopted in its primary wording. The literature contains suggestions that the first significant stage of the process of adjusting Polish regulations concerning the proceeding on the environmental impact assessment of projects to the requirements of the acquis communautaire of the European Union was concluded on the day when the Act of 9 November 2000 on Access to Information on Environment and its Protection was adopted 52 . After 5 years since the day the act came into force on 18 May 2005 the Act on the Change of the Environmental Protection Act and Certain other Acts 53 was adopted. It introduced significant changes to the proceeding on the environmental impact assessment of projects. As the contents of the grounds for the project of the amending act suggested, the introduced changes aimed at ensuring the proper transposition of the European Union law. This was also shown by way of e.g. simplifying the proceeding on the environmental impact assessment by removing the requirement to conduct the proceeding for the same project several times.
Despite the fact that the assumption of the introduced regulation was to simplify the procedure of the environmental impact assessment of projects, it caused some objections on the part of the European Commission, which sent a reasoned opinion to Polish authorities, which specified in detail the so-called violation No 2006/2281. The European Commission indicated that Polish regulations concerning the procedure for obtaining a consent to execute construction investments contradicted the law of the European Union due to the lack of compliance with the term of an "investment permit" adopted in the Council's Directive 85/337/EEC. The Commission did not support the reasoning of the Polish side, which indicated that environmental decision were an equivalent of the investment permit in the Polish legal system, since they constituted a mandatory requirement for the execution of an project which might have had a significant impact on the environment 54 . As a result of the guidelines set by the Commission, the Act on Access to Information on Environment and its Protection, Public Participation in Environmental Protection and on Environmental Impact Assessment was adopted on 3 October 2008. The act restored the two-stage scheme for the environmental impact assessment and imposing the necessity to conduct an environmental impact assessment of projects as required by law.
The amendments, to which the aforementioned act was subjected, proved that the legislator tried to ensure a full and proper transposition of the EU Directives to the Polish legal system. Still, it should be noted that there may be the need to amend the provisions again as a result of the Directive 2014/52/EU in order to ensure its proper transposition.
The implementation of the proceeding on the environmental impact assessment in the Polish legal system certainly gives rise to numerous significant issues, also at the stage of the implementation of that law. The issues connected with parties to the proceeding on the environmental impact assessment, the problem of non-compliance of the project with the zoning plan the scope of the environmental impact assessment report, and issues connected with the participation of the society and the classification of projects should be indicated in particular with respect to the above 55 . The determination of persons who should be considered a party to the proceeding on the environmental impact assessment is a matter which has been a subject of considerations by Polish administrative courts for many years. The Supreme Administrative Court has spoken on numerous occasions on this matter 56 and has indicated that the determination of parties to the environmental impact assessment proceeding is executed pursuant to the provisions of article 28 of the Code of Administrative Proceedings of 14 June 1960 57 . Pursuant to that article Polish administrative courts assume that the status of a party to proceedings connected with the environmental impact assessment of projects should be attributed to entities which properties are located within the possible range of the planned project's impact. Therefore, the decisive reason for determining whether an entity has the status of a party to proceedings connected with the environmental impact assessment of projects is determining the scope of the planned project's impact It should be remembered that a proceeding connected with the environmental impact assessment of projects is concluded with an environmental decision. The aforementioned decision should be issued after confirming the compliance of the project's location with the provisions of the zoning plan, if such a plan was adopted, unless the act stipulates certain exceptions. The courts have emphasized that the subject compliance of the project's location with the provisions of the zoning plan is the fundamental criterion for the assessment of the plans of the party applying for the environmental decision 59 . Furthermore, it has been emphasized that if a zoning plan does not stipulate using the land for a particular project, then the authorities are obliged to reject the application due to the lack of compliance of the project with the plan without any further examination of the actual impact of the planned project on the environment 60 . On the other hand, the Supreme Administrative Court indicates, that such an interpretation of provisions of the zoning plan, which would be aimed at assuming that an investment is compliant with the plan only if it is specifically and individually indicated in the zoning plan, would be an overly radical limitation 61 . Also, there are significant doubts connected with the nature of the environmental impact assessment report and, consequently, the role it plays in the procedure of the environmental impact assessment. The case law by administrative courts suggests that the report is a private document of the investor but it has a specific evidentiary effect. The specific nature of the report is mainly based on the connection between the comprehensive assessment of the project and the analysis of technological and legal aspects of its functions 62 . It is important to note that public administration bodies are not obliged to examine or determine the parameters of the planned project based on specialized knowledge, since their role is to assess whether the report is coherent, logical, convincing and complete, both with regard to formal and substantive requirements 63 . It is worth noting that the court also cannot assess the contents of the report on its own, since its assessment can only pertain to the completeness and coherence of the report, and whether it meets all statutory requirements with regard to its contents 64 . It should be emphasized that one of the most important topics regarding the environmental impact assessment is to ensure that the society can participate in the procedure. The Supreme Administrative Court has pointed out that the provisions of article 28 of the Code of Administrative Proceeding should not be mistaken for or considered and equivalent for the submission of observations and the conclusions, nor demanding information during the course of the proceeding by any interested entity 65 . Apart from the aforementioned problems, the issues connected with the classification of an project cause significant difficulties with regard to the proper implementation. It frequently occurs that Polish administrative bodies mistakenly classify an action, which is actually a part of the planned investment, as a separate project 66 . It should be emphasized that the practice of an intentional division of a planned project contradicts the assumption for the environmental impact assessment, and is referred to as salami slicing. The aforementioned method is defined as an artificial division of one project into several individual ones in order to avoid the obligation to conduct an environmental impact assessment 67 . As a result of the Directive 2014/52/EU coming into force, it will be necessary to introduce relevant amendments to the provisions of the Polish law, if the current regulations do not allow for the objective of the new Directive to be achieved. However, considering the nature of those amendments, it seems that the introduction of relevant amendments by the Polish legislator is inevitable. Judging from the previous experience of the implementation of regulations concerning the environmental impact assessment of projects in the Polish legal system it should be assumed that there might be some difficulties in this case as well.
Summary
The proceeding concerning the environmental impact assessment is a complicated and extremely complex procedure. Due to the fact that it is regulated at the level of the European Union law, Member States are responsible for the implementation of those regulations. The nature of those provisions, which are frequently unclear and imprecise, causes numerous difficulties in their implementation, which is also shown in the case of Poland. The problem seems to be particularly valid in the light of the new Directive regulating the environmental impact assessment proceeding of projects which could require the introduction of relevant amendments to the Polish law, in order to adjust it to the EU standards. Due to the fact that Member States have the time until the half of May 2017 for the implementation of those regulations, it is particularly recommended to follow the Polish legislation in that scope very carefully.
